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Arising out of Order-In-Original No. CGST-VI/Dem-292/SOMANI/AC/DAP/2022-

(¥) | 23 dated 16.02.2023 passed by The Assistant Commissioner, CGST, Division-VI,
Ahmedabad South.

(=) 30.03.2024

9 i M/s. Somani Arshiyabanu Haiderali,
() T I SR Tl / 13, Park Plaza, Behind VS Hospital,
lzamcilan;i Address of the Kagdiwad, Kochrab, Ellisbridge,

pperan Ahmedabad-382443
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate' authority in the
following way.

TIRT TLHTT BT TALET e~

Revision application to Government of India:

(1) 1T TR & ATafTad, 1994 T €Ty ofaqa H a1y TC HTHeT & a1X & qai<h T 7
SU-GIRT 6 TIH I & i GTOer raed arefia g, wRa a3, o domera, Terea faem,
=rft 5, Sftaw €7 e, d9e 91, 7% Reefl: 110001 &7 FiT ST =1y ;-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®) T AT & GO & AT § ST THT AR @I F ReT AT AT 37 HI@T # AT et
ISR & EY AUSRIR | HTS o ST g AT §, AT TRl 0 TIR 37 WoeR # =7 ag Rl sra
T fReT WUSTIITC § g AT &l ITeRdT & I &5 3l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a facto i
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) ﬁﬁmmzﬁrwmsm%w%meﬁa@%%zmaﬁﬂ%%ﬁ?@aﬁﬂsﬁm
gIRT T e % garfee S, ardfier 3 grr TR 9t awa 9 A7 91e § A9 afdfRam (72) 1998
T 109 g Ry g T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T IeTed oe (srdten) Fammes, 2001 ¥ faT 9 ¥ siovia [AfATEE yoer dear 5-8 ¥ ar
yRet ¥, YT e F uie ender IR Retw § i e % ey T e e f d-T
TR ¥ arer SEE ardeT AT ST STRQ 99 AT @raT § 67 ged oY % ofawa anr 35-% #
FRufiea B 3 SEaT S gaa F a1 S3-6 =TT A wiw o G AW

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS s ¥ a9 Wa! Go & Teh A1d 99 A7 SUT FH gral ©99 200 /- GIE qIar i
ST &R g} STChy Toh @1 & $I7aT g1 af 1000/~ it HIE I 6t Syl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT S[o, e id ST o T aT ¢ STfie 1 =AmaTierer % wia srdie:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e SoaTaT e ATSTEd, 1944 61 aRr 35-d1/35-% & sfava:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwivEd TReEgE § TATC AT % SATAT Sl o(dIe, TdTel & HH H AT Lo, deaid
T [ o qarag adiera ey (Reee) &t qfEm e=ia fifser, sgaarene § 2nd Fa,
FEHTET WaT, FERAT, TRERATR, SgHIER-380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.




(8) TR S QA H F% G AT T THIAL GAT g AT Tcieh YT ATG 3 o0y B 7 ST SIY<e
&1 ¥ AT ST AMEY T 929 & gid g o & forer w& &g ¥ a9+ % forg gurfeafy sefiets
ATATTERRT i Toh STUI AT Shes T G 1 U ATdaT [T JTar g |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e ST 1970 FAT WA @ SAqgET -1 F siaia MgiRa By sqar @
SMAET AT Foremesr FATreata i sTieesr & sreer § & T&H &6 TF a9 € 6.50 3 T Ay
e feshe 9T gieT ATiRY |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = &R Geferd ATl il A0 X arer AT @ S |l SqTT SHiNa (b7 Qv g S T
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EHT g, Fralg IS o Td qare] T =rariaee (fwee) T 9fd srdiel & Jraa

¥ AW (Demand) TF % (Penalty) T 10% I& ST HAT A g1 gIeAiieh, TeHad q&d ST

10 #g ¥IT &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FeaT ITTE Y ST YT 3 S(aiq, A GIIT haed i AT (Duty Demanded) |
(1) €€ (Section) 11D % dgd Hatia Tld;
(2) foraT wTerq dede Hiee @l AR,
(3) T3 Hise et & fFaw 6 & Jga <& T

og O AT * e erfier § Tger Od STHT ht qerAT A i IATEe HLA * forq g et &= faar
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = ereer ¥ g erdier ST 3 wHer SRl (e AYaT T AT Tvs arted g1 Ay /i %y Y
97 % 10% ST U% 31 STgt 3t ave faanie g1 ad <ve & 10% ST IR AT ST Al gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” i
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F No. GAPPL/COM/STP/4275/2023

ORDER-IN-APPEAL

The present appeal has been filed by M /s. Somani Arshiyabanu
Haiderali, 13, Park Plaza, B/h V. S. Hospital, Kagdiwad, Kochrab,
Ellisbridge, Ahmedabad (hereinafter referred to as “the appellant’)
against Order-in-Original No. CGST-VI/Dem-
292 /Somani/AC/DAP/2022-23 dated 16.02.2023(hereinafter referred
to as “the impugned order”) passed by the Deputy Comimissioner,
Central GST, Division VI, Ahmedabad South (hereinafter referred to as
“the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant did not
obtain service tax registration or pay service tax despite earning
substantial service income as per information received from Income
Tax Department. They are holding PAN No. BKYPS3117H. Despite
reminders and requests for documentation, the appellant failed to
submit required details. The nature of their activities falls under
taxable services as per the Finance Act, 1994, and they were alleged to
have evaded service tax intentionally. The service tax liability for the
financial year 2014-15 was calculated based on income reported by
the Income Tax Department. On scrutiny of the data received from the
Central Board of Direct Taxes (CBDT) for the Financial Year 2014-15,
it was noticed that the appellant had earned an income of Rs.
19,92,160/- during the F.Y. 2014-15, which were reflected under the
heads “Sales / Gross Receipts from Services (Value from ITR)”.
Accordingly, it appeared that the appellant had earned the said
substantial income by way of providing taxable services but had
neither obtained Service Tax Registration nor paid the applicable
service tax thereon. The appellant were called upon to submit required
documents for the said period. However, the appellant had not
responded to the letters issued by the department. As per the
information/data received by the Income Tax Department, the
appellant’s service tax amount, totaling Rs. 2,46,231/-, was subject to
recovery along with interest and penalties. Furthermore, the appellant
failed to comply with various provisions of the Finance Act, 1994,
including registration, record-keeping, furnishing

information/documents, and electronic tax payment, resulting in
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F No. GAPPL/COM/STP/4275/2023

additional penalties under Sections 77(1)(a) and 78 of the Finance Act,
1994,

2.1

Subsequently, the appellant were issued Show Cause Notice

bearing F.No. V/WS06/0 & A/SCN-163/2020-21, wherein:

a)

Demand and recover an amount of Rs. 2,46,231/- for the period
Financial Years 2014-15 under proviso to Sub Section (1) of
Section 73 of the Act along with interest under section 75 of the
Finance Act 1994 (hereinafter referred to as 'the Act).

Impose penalty under the provisions of Section 77(1) and 78 of
the Act.

2.2 The Show Cause Notice was adjudicated vide the impugned order

by the adjudicating authority wherein:

a)

3.

The demand of service tax amounting to Rs. 2,46,231/- was
confirmed during the F.Y. 2014-15 under section 73(1) of the Act

by invoking extended period along with interest under section 75
of the Act.

Penalty amounting to Rs. 10,000/- was imposed under Section
77(1)(a) of the Act.

Penalty amounting to Rs. 40,000/- was imposed under Section

70 of the Act read with Rule 7(c) of the Service Tax Rules, 1994.

Penalty amounting to Rs. 2,46,231/- was imposed under 78 of
the Act.

Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> That the appellant were engaged in the business of helping

travelers purchase tickets and money transfer for vacation

packages.
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F No. GAPPL/COM/STP/4275/2023

> That they received payment from the recipient for the cost of the
tickets as well as our service fees.

> Costs of the tickets were further forwarded to the agent and they
kept only their-service fees.

> Any excess amount is refunded to the service recipients. They
only had service fees that they had actually collected as net

income.

4. The appellant were given opportunities for Personal Hearing on
13.02.2024. Shri Tushar Jain and Shri Hiren Meghnathi, Chartered
Accountants, appeared for personal hearing. They stated that the
client is travel agent. Out of total turnover of Rs. 19,92,160/- service
fees of ticket booking is only of Rs. 4,22,464 /- and rest is ticket price
which was taken from clients and given to Airlines. The turnover is
below threshold. The previous year turnover he requested for two days

time to submit ITR for current and previous year.

7. 1 have gone through the facts of the case, submissions made in
the Appeal Memorandum and the material available on records. It is
observed from the records that the present appeal was filed by the
appellant on 30.05.2023 against the impugned order dated
16.02.2023 and received by the appellant on 16.02.2023. It is
observed that the Appeals preferred before the Commissioner
(Appeals) are governed by the provisions of Section 85 of the Finance

Act, 1994. The relevant portion of the said section is reproduced
below:

“(8A) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he
is satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow
it to be presented within a further period of one month.”

7.1 In terms of Section 85 of the Finance Act, 1994, an appeal before
the Commissioner (Appeals) is to be filed within a period of two
months from the receipt of the order being appealed. Further, the

proviso to Section 85 (3A) of the Finance Act, 1994 allows the

o

Commissioner (Appeals) to condone delay and@ﬁvﬁ;&ﬁﬂher period of
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F No. GAPPL/COM/STP/4275/2023

one month, beyond the two month allowed for filing of appeal in terms

of Section 85 (3A) of the Finance Act, 1994.

8. In the instant case, the impugned order dated 16.02.2023
admittedly received by the appellant on 16.02.2023. Therefore, the
period of two months for filing the appeal before the Commissioner
(Appeals) ended on 16.04.2023. The further period of one month,
which the Commissioner (Appeals) is empowered to condone for filing
appeal ended on 16.05.2023. Therefore, the present appeal was filed
by the appellant on 30.05.2023 is, therefore, filed beyond the
Condonable period of one month as prescribed in terms of Section 85

of the Finance Act, 1994 and is time barred.

8.1 My above view also finds support from the judgment of the
Hon’ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd.

Vs. Commissioner of Central Excise and Service Tax, Ahmedabad -
2014 (12) TMI 1215 - CESTAT, Ahmedabad. In the said case, the
Hon’ble Tribunal had held that :

“5. It is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon’ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay beyond
the prescribed period. In our considered view, Commissioner (Appeals)
rightly rejected the appeal following the statutory provisions of the Act.
So, we do not find any reasons to interfere in the impugned order.
Accordingly, we reject the appeal filed by the appellant.”

9. In view of the above discussions and following the judgment of

the Hon’ble Tribunal, supra, I do not find this a fit case for exercising
the powers conferred vide Section 85 (3A) of the Finance Act, 1994.
Therefore, I reject the appeal filed by the appellant on the grounds of

limitation.

0. oficedl BRI es &1 TS ST & FueRl SWigd die I fHar a8 |

The appeal filed by the appellant stands disposed off in above terms.

%g}m/w
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3T (UTew)
led: 03. 02. 2024
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To,

M /s. Somani Arshiyabanu Haiderali,
13, Park Plaza,

B/h V. S. Hospital, Kagdiwad,
Kochrab, Ellisbridge, Ahmedabad

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Principal Commissioner, CGST, Ahmedabad South

3) The Deputy/Assistant Commissioner, CGST, Division VI, Ahmedabad
South

4) The Supdt.(Systems) Appeals Ahmedabad, with a request to upload
on Website,
Guard File

6) PA file
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